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qt{ atf% TV wft@wlv + 3l+abr @svq mm { at qt RV BIl1% + ve WrTfhIfi +it VaTtT 'IT v©q
wf&%t{t#wftv %qulq{twrwqwwgK vt mm {, MTf%qtWtW%fRqa§'TV6m el

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TFtTV(gR vr WanT grim:-

Revision application to Government of India:

(1) j-r#rnWqqqrg–rWf#fhlV, r994#Twra@aaift+qTTV WInn#hqTt + VIa Tradt
ar-&TTr bv:m qR–qs #3itnfa ]q{Twr qTMr wirt wfM, WHam%rt, Rv +qT@l tMtqfhwr,
a:R+R,r, MT Of mT, M TFt, q{ftcVT, rrooor#r=FTqTfTTrf€:{ :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
AppH c..'att.)n Unit Ministry of Finance7 Department of Revenue, 4th Floor, Jeevan Deep
Builcling> Parnament Street J New Delhi - 110 001 under Section 35E;E of the CEA 1944
in „,p,Ct of th, f,llowing case, governed by first proviso to sub-sectio=1 (1) of Secdon-
35 ibid : -

(q) vfl VTR#F€Tfi bTN8+ qT Ra €TfRmt UT+ +RM w€nrR qTWr%T@T++VTRM
,WTBrn tVR wgHrnqnv&vrt gFqFtq,nfMwvwrnmWVn+qT%q€%dtqTWTtif
qT fHI{fr qUa IJll{+§TrT€F7fMr % gMT aFl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to mlother factory or from one warehouse to another during the course

of processing of the goods in a wal.'ehouse or in storage whether in a fa9lrgFIg\a
warehouse. £F\ T:$' 1k $:'T' ;
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which ' are

exported to any country or territory outside India.

(Tr) qflgBm plaTqfbnfbn WHa%4TF(+WnNZTqqt)fbd€f%=rTqwv©©l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) dfDr M=iTqq#t®ITRTq@+vTTTT$fRvqtqfThftzqwr #tq{83jtW' HTIV qt RV

graF+fhm 8$dTfhF aTjn,wftHh€raMTqt vqqqtTrvn$fRr©fBfbnr (+ 2) 1998

urn l09 ErafR3ufqu TVB-TE

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) h#r©qH+qr© (wftv) fhmTqfl 200r #fhKr 9 % +mfafRfiffg yn fBU qT-8 + a
vfhitq,§f§v qrtv%vftqrt%qfq7fBqTq t dh uvb shUj+-qltVV{WftVqTt%HRa-a
vfhft % +r% 3fqv qT# fhrT vmr qrf€ql gti% vrq @rar ! vr !@ qfV} # #nh Tra 351 +
f+ufft7 6th VTVTq h wg +vrq agn-.6 nvm qt vfl gt 8+tqTfiPI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing payment of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) ftfqqq©ria%vrq gjf f@7r6qqq@rv@tvr waqq8at wt 200/-=RvTT7Tq4t
gw air q€f+mt6qq6 vr@t@rn8'©trooo/- 41 :M WT7n=Rqrql

The revision application ghall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

+hIT q!@, MRr mum gMT++n%rwftBfhRrnrTf§vwr qi vftwftv:-
Appeal to Custom, Excise, & Service Tax .Appellate Tribunal.

(1) hdbr Rna 'rm gf&fhm, 1944 # Era 35-dt/35-qb dNa:-
Under Section 35:B/ 35E of CEA, 1944 an appeal lies to :-

(2) ©Rf+f8v qfMq + gaTT @!mr b %vrm gt nfl?r, WftTit + qwa + dkT gM #rdhr
KWH TW tH tWH wMv vrqrf#For (Rda) # qfhq ### +BFr, H§VqTVTR + 2nd TTVT,

q€qTdT WT, VTMr, FRTTTFR, %qTrTr€-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2=ld£joor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 200 1 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs. 10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector banbo£the
place where the bench of the Tribunal is situated.
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(3) vfl w mtV + q{ IF ©rtqft vr wiTtqr &T e at vM q@ ©nqT % fwT =Ov %r TT@TV wr{a
8r+fwrT wm nf8 lv vw + 81 sq qft.f%fR©q€T wf tqq+%fRv qqTf+qltWftdhr
qpnf8qvr#rqqwflvn#fnvt©N#rqqqrMfMvrm8 1

in case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqrqq ql@ gf©fww r970 qqr tRitfTa #t RtpI -1 % #wtK f+8ffR:T f+1{ %yR 33
qTqm vr tvmtv qqrf+=Iff fbkm VTfbqift + mtv + + vM gt q6 xfM s 6.50 qt vr Mrqr@q

T©ft@Wn8mqTf@ I

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-1 item of the court fee Act, 1975 as amended.

(5) Iq +H+df&7nq#f=#fnhmmIn&fhHt qT at qT mm WFffef#nvrmeqt MT
Tvr, tr.fm @wm qfqT+tqr6t wit#hr@mPd6wr (qTqffqPd) Mm, 1982 + tRfja%I
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) gmT qr©, }r#r urn qr© v++qrvrwfHh=rHTfw6u (fRaz)q%vftwftnt +mM
q qthNbT (Demand) q+ + (Penalty) qr 10% if WT qtqT wfRqpf eI gmb%, Hf&Bnfj{ WT
10 EFfTg W 81 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)

irdM ©qn qrvv3it+v8x q4Ma, 8Tftq §TT qM qt VFr (Duty Demand,d) I

(1) & (Section) liD % ew fIeffIatTfir;
(2) fhnTm€m&hftz#rrTfim;
(3) €rlqzhftzf+pit%fhm6%a®evnfiTl

q§tf vw 'd{8vwft©’+q68xf qm-#TjvnqTWfrg’nf&96tRbR+T IjeTt vm mT
Tm el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A} uld 35 F of the Central Excise Act, 1944, Section 83 &; Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded’ shall include:

(i)

(ii)

(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cen\rat Credit Rules.

(6) (i) IV qTtqT% vR wR+ wf$hot +wrv Wt gn %qu qm w WFfRdi78t fr +hr fM{qq
qJ,q,§,ro%U,T7Hql,hq§Y+qq®yR4TRd6-TT4w=+ro%Wvt#tvr©qa tl

In view of above2 an appeal against tHs order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penaltY are in dispute2
or penalty, where penalty alone is in dispute.”
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F.No.GAPPL/COFVI/STP/4015/2023

ORDER IN APPEAL g /

M/s. Ajitkumar Janardhan Rawani, 284/19, Indrasing Ni Chali, Near Kailash Nagar,

Saijpur Bogha, Naroda Road, Ahmedabad- 382345 (hereinafter referred to as ' the
appellant’h have filed the present appeal against the Order-in-Original No.

596/AC/DEMAND/2022-23 dated 10.03.2023 (in short ' impugned ordef) , passed by the
Assistant Commissioner, Central GST, Division-I, Ahmedabad North, Ahmedabad

(hereinafter referred to as ' the adjudicating authorityI. The appellant is holding PAN No.

AYBPR1397N and were not registered with the department.

2. The facts of the case, in brief, are that on the basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
in the nR/Form-26 AS has shown substantial taxable income on which no service tax was

discharged. Letters were, therefore, issued to the appellant to explain the reasons for non-

payment of tax and to provide certified documentary evidences for said period. The

appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. Therefore, the income reflected in the nR was

considered as a taxable income. The detail of the income is as under;

Table-A

Service tax rate Service Tax liability

11,23,500/- 15% 1,68,525/

2.1 A Show Cause Notice (SCN) No. (-(,ST-Div-1/Unregistered/SCN/2016-17/1258

dated 18.10.2021 was, therefore, issued to the appellant proposing recovery of service tax
amount of Rs. 1,68,525/- along with interest under Section 73(1) and Section 75 of the

Finance Act, 1994, respectively. Imposition of late fees under Section 70 and penalties

under Section 77 (1)/ 77(2) & Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order/ wherein the service tax

demand of Rs. Ir68,525/- was confirmed alongwith interest. Late fees of Rs.20l000/-under

Section 70, Penalty of Rs.10,000/- each under Section 77(i)(a) & 77(1)(c) and penalty of

Rs. 4,71,308/- was also imposed under Section 78 of the F.A.1 1994. HoweverI penalb/
under Section 77(2) was not imposed.

4' BeIng aggrieved with the impugned order passed by the adjudicating authority, the
appellant preferred the present appeal on the grounds elaborated below :_

>
The appellant is engaged in the business of providing job work services to textile
processlng unlts which is exempted vide Entry No. 30 (i) (a) of Notification
No'25/2012-ST dated 20.06.2012. The substantial income was earned from said

servIce' CoPY of invoices evidencing the job work services to textile processing
units is submitted alongwith ITR & Form-26AS for the F.y. 2016_17 & 2017_18.

> The appellant was not required to obtain registration as the taxabl
grantIng exemption is below the threshold limit.

4



F.No.G APPL/COM/STP/4015/2023

» The SCN was issued for extended period. The appellant has filed all the details in

the returns and therefore extended period cannot be invoked. Reliance placed on
the judgment of the Hon'ble Supreme Court in the case of Anand Mishi Kawa Co.

Ltd vs. CCE, Meerut [2005 (18.8) _E.L.T. 14,9(SC)], wherein it was held that

’Suppression of facts' can have only one meaning that correct information was not
deliberately disclosed to evade payment of duty, when facts were known to both

the parties omission by one to do what he might have done and not that he must

have done would render suppression. Also, reliance is placed on
o Continental Foundation Jt. VenturI< - 201 { (288) ELT 177 (SC)

o Ashirvad Enterprises Pvt. Ltd.- 2013 (288) ELT 172 (Patna)

> The entire demand itself is un-sustainable as the Appellant has rightly not obtained
registration after following the provision of law. Hence, no interest and penalty can

be imposed. It is settled law, as held by the Judgment of the Hon’ble Supreme

Court in CCE. vs. HMM Ltd. [1995 (76) ELT 497 (SC] followed in Coolade Beverages

Ltd.- 2004 (172) E.L. T. 4.51 (All) wherein it was held that when the demand itself is

not sustainable, the imposition of interest and penalty cannot sustain.

> In the case of Tamil Nadu Housing Board - 1994(74) ELT 9 (SC)], the Hon'ble

Supreme Court held that an intent to evade payment of tax is not a mere failure to

pay the tax, it is much more. Hon'ble Supreme Court further held that the word

"evade" in the context of the phrase 'intent to evade’ payment of tax is in law of

paying the tax, and it is made more stringent by the use of Word 'intent'. Thus,

intent to evade payment of tax in law is much more than mere failure to pay the

tax. In the absence of intent to evade payment of duty, penalty should not be

imposed.

5. Personal hearing in the appeal matter was granted on 12.01.2024 & 06.02.2024.

However, the appellant sought adjournment for 15 days. Therefore, next hearing was

granted on 06.03.2024 for which also they did not appear. Final hearing was fixed on
13.03.2024 and again the appellant did not appear.

5.1 in terms of sub-section (IA) of Section 35 of the CEA, 1994, the Commissioner

(Appeals) may grant hearing adjournment if sufficient cause is shown. However, no such

adjournment shall be granted more than three times to a party during hearing of the

appeal

Section 35. Appeals to 1 [Commissioner (Appeals)]. -

(D Any person aggrieved by any decision or order passed under this Act by a Central Excise

Officer, lower in rank than a2 [Principal Commissioner of Central Excise or Commissioner of
Centra} Excise], may appeal to {he3 [Commissioner of Centrai Excise (Appeais)] thereafter in this
Chapter referred to as the4 [Commissioner (Appeals} II 5 [within sixty days I from the date of the
communication to him of such decision or order :

6 [ Provided that the Commissioner (Appeals) may, if he is satisfied that the appellant was

prevented by sufficient cause from presenting the appeal within the aforesaid period ofsi®+days..h
atlow it to be presented within a further period of thirty days.]

\+Icq L
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7 KIA) The Commissioner (Appeals) may, if sufficient cause is shown at any stage of hearing of an

appeaII grant time, from time to time, to the parties or any of them and adjourn the hearing of
the appeat for reasons to be recorded in writing .

Provided that no such adjournment shaN be granted more than three times to a party during
hearing of the appeal.]

5.2 in terms .of Section 85(5) of the Finance Act, 1994, the Commissioner of Central

Excise (Appeals) will exercise the same powers and follow the same procedure as he

exercise and follows in hearing the appeals and making orders under the Central Excise

Act, 1944. While in Central Excise Act, 1944, the Section 35 A specifically deals with the

Procedure in Appeals, no such separate section exists in Service Tax. The Section 35 A of

the Central Excise Act, 1944 has been made applicable to Service tax matters by virtue of
Section 85(5) of the Finance Act, 1994 subject to modification as mentioned in Section 84

and 85 of the Finance Act, 1994. As no sufficient cause was shown in terms of the proviso

to Section 35(iA), 1 proceed to decide the case ex-parte based on the documents available
on record.

6. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of Rs.1,68,525/- against the appellant along with

interest and penalty, in the facts and circumstance of the case is legal and proper or

otherwise. The demand pertains to the period F.Y 2016-17.

7. It is observed that the eDt:ire demand has been raised on the basis of third-party
data. In the ITR the appellant has shown the income of Rs.11,23,500/- from sale of service.

But they have not produced the Profit & Loss Account and Balance Sheet hence the nature

of income is not ascertainable. The appellant though claim that they were doing job-work
services to the textile processing unit which they claim is covered under negative list and

exempted vide Entry No.30 of Notification No.25/2012-ST. They submitted copy of
invoices as evidence of job-work done.

7.:1 From the invoices, it is observed that the appellant was doing job-work on

readYmade hosierY items. The service tax exemption on above process was in the general

exemptlon notification (Notification No. 25/2012-ST as amended by Notification No.

07/2017-ST, dated 02.02.2017). The amended Mega Notification No. 25/2012-ST dated
20.06.2012 is re-produced below for reference;

30. CarrYing out an intermediate production process as job work in relation to _

(a) agriculture, printing or textile processing;

It is observed that the appellant was carrying out job-work for various Hosiery shops.

7'2 Further' the appellant has also contested that they are eligible for threshold limit
exemption, however, they failed to produce any documentary evidences like Balance

Sheet P&l account/ ITR for the F.Y. 2015-16. 1, therefore, find that their claim seeking ssi
exemption cannot be entertained.

8- As the appellant is engaged into business of providing job wo
processing units, the same is not liable to service tax. As the tax liabil

question of interest and penalty does not arise.

k services to textile

the
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I

9. In view of the above discussion and findings, the impugned order is set aside and

the appeal is allowed.

lo. s=itTTEFat aa $# th 'Ti 31=ita nr fMETa HIM aM :+fhnarTr ll
The appeal filed by the appellant stands disposed of in above terms,

.Cn/

3TT$m(3FibFf)

Date:IB 3.2024
Attested

fr
:XqiteFF (WhaT)

Mi 3h. VT. a, 3T6xarVFR

By RPAD/SPEED POST

To,

M/s. AjitkumarJanardhan Rawani,

284/19, Indrasing Ni Chali,

Near Kailash Nagar,

Saijpur Bogha, Naroda Road,

Ahmedabad- 382345

Appellant

The Assistant Commissioner

CGST, Division-i,

Ahmedabad North

Respondent

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zc'r'e.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.

(For uploading the OIA)

}J4uard File
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