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Date of Issue

Arising out of Order-In-Original No. 596/AC/DEMAND/22-23 dated
(%) | 10.3.2023 passed by The Assistant Commissioner, CGST Division-I,
Ahmedabad North

iieraal &7 =T SR aT Ajitkumar Janardan Rawania
51| Somsta et A ot th/e 28419, Indrasing Ni Chali Near Kailash Nagar,

Saijpur Bogha
Appellant Naroda Road, Ahmedabad - 382345

1S AT T9 ATTA-MSY T ST TS FAT § A7 95 59 Sasr & wia Frieerfa §=r sy g gem
FTRT T Tl STAT TS SIESH TEqa < GadT g, ST o UH SeeT & [oes of 9adT gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

TR FRHTL AT TTCET G-

Revision application to Government of India:

(1)  FE7 ScuTed g fafAem, 1994 Fit &Ry srad = aqT T ATHAT a1 § GAIeh o
FT-ETTRT 3 W2 TG o Saiid GIOer Snae wrefie wive, Ra 9k, st Wi, sred 39w,
<ot wRwr, Sfrae €9 weeT, g9 g, 7S fieetl: 110001 &1 6f S =11y -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4% Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-~
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
Warehouse or to another factory or from one Wa.rehouse to another during the course

warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@ afE go @ AT g 9T IRa % argR (AT AT e @) Fata R T | g

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=) SR ScUTET it ITTET G F TIATT 3 (o ST SYLT hiee 0T 6l TS § i< T STasT Sl 56

T U REw % gariasd emges, ordle & g UTRd ar 99T uX 47 916 § O AfgHew (7 2) 1998
gIRT 109 g7 s &Y T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) F=T IeuTeA e (erdier) FRETestT, 2001 % Feer 9 % siaviq _RfAEE yoxr gear sg-8 ¥ ar
sl ®, o sreer F 9ia sreer I oAl & 9 99 F Sfacger-aneer T srdier sreer i ar-ar
Tl & 9T S e 6T ST =TTl 6 w1 grdr 3 97 ged oY % sfavia &y 35-3 §
et I & YT & 9ea & a1 E=-6 =rer it g o g =1yl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RIS streres & Q1Y SRl €W A U @TE T9Y AT STY HF glat ©99 200/ - 6 S
ST 3R STgl §eu=end T ATe & SATET g aF 1000/ - 6t 6 SFram &Y S
The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T oo, Tl SCUTET (o TH T < T Ie 14 ~FTATIEror & Tia erdier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  FesiT STTeT ek g, 1944 it ey 35-41/35-3 & eiaviaq:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) SHReTET TR ¥ 91 AER F Serrar S o, e & arrer § T g, Fe
STE [ Td qaTa At =ranesr (feee) & ot &sfim fifser, srevemme & 20d g,
GHTET WA, FE=aT, FRITATR, AGHETETE-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.




(3) e =w seu # FE U ST T GEIAA AT § AT YA A A F forg B T AT SIgTn
&1 ¥ 6T ST =1RY 39 927 F 3 gq o & e wel w1 @ q=q F g gariRaid s
STATTEROT AT e fTer AT el ThTR ST Ueh AT G o SITaT & |

In case of the order covers a number of order-in-Original, fee for each O.1.0O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal

to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) FHEEE FF AAEIT 1970 FAT ST St SygEr -1 % siava Haiia &y eaqar s
TS IT YA FATTRATRT U ISR o ey § & T 6l T TuX & 6.50 4 7 =
e feame @I giaT =1MRy |

One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) 3 AR WE[HT WSl Bl FAF HA qTer el 6t e off eare swerfda e star g S &r
e, el ScqTad {[ee Ud QeI a1 <Ry (Fraiate) Faw, 1982 # Rfga &
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  HIHT o, Feald STITET & T YaThe e =qrariereneer (feee) o aie srdier 3 "reer
¥ Hqea9i (Demand) T €€ (Penalty) & 10% Y& SHT AT A=aTd gl gIeAi(eh, STEHad Id STHT
10 FE ¥IQ 8 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)
TN SCUTE [ AT AATH 3 S, AT T Faeq i 717 (Duty Demanded)]

(1) @< (Section) 11D % dga ferffea Ty,

(2) ToraT T ae shise & A9,

(3) ¥rie e et ¥ free 6 % wge 37 TR

Tg Id ST * Afd rfier’ § Uger & STHT .Sl T H sTdler QT HX [T Y S0 a7 T
AT Bl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) T amer 3 9 erdver TR ¥ THeT St (o AT e AT v fAariad g v w4 fhy g
9o % 10% SFTAT TR AR St erer aus AT & a9 TvE % 10% YT 9T i 1wl gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER IN APPEAL

M/s. Ajitkumar Janardhan Rawani, 284/19, Indrasing Ni Chali, Near Kailash Nagar,
Saijpur Bogha, Naroda Road, Ahmedabad- 382345 (hereinafter referred to as 'the
appellant’) have filed the present appeal against the Order-in-Original No.
596/AC/DEMAND/2022-23 dated 10.03.2023 (in short ‘impugned order), passed by the
Assistant Commissioner, Central GST, Division-I, Ahmedabad North, Ahmedabad
(hereinafter referred to as 'the adjudicating authority). The appellant is holding PAN No.
AYBPR1397N and were not registered with the department.

2, The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT) for the F.Y. 2016-17, it was noticed that the appellant
in the ITR/Form-26 AS has shown substantial taxable income on which no service tax was
discharged. Letters were, therefore, issued to the appellant to explain the reasons for non-
payment of tax and to provide certified documentary evidences for said period. The
appellant neither provided any documents nor submitted any reply justifying the non-
payment of service tax on such receipts. Therefore, the income reflected in the ITR was
considered as a taxable income. The detail of the income is as under;

Table-A
Y. Value as perITR Service tax rate Service Tax liability
2016-17 11,23,500/- 15% 1,68,525/-

2.1 A Show Cause Notice (SCN) No. CGST-Div-1/Unregistered/SCN/2016-17/1258
dated 18.10.2021 was, therefore, issued to the appellant proposing recovery of service tax
amount of Rs. 1,68,525/- along with interest under Section 73(1) and Section 75 of the
Finance Act, 1994, respectively. Imposition of late fees under Section 70 and penalties
under Section 77 (1), 77(2) & Section 78 of the Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs. 1,68,525/- was confirmed alongwith interest. Late fees of Rs.20,000/-under
Section 70, Penalty of Rs.10,000/- each under Section 77(1)(a) & 77(1)(c) and penalty of
Rs. 4,71,308/- was also imposed under Section 78 of the F.A, 1994. However, penalty
under Section 77(2) was not imposed.

4. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant preferred the present appeal on the grounds elaborated below :-

» The appellant is engaged in the business of providing Jjob work services to textile
processing units which is exempted vide Entry No. 30 (i) (a) of Notification
No.25/2012-ST dated 20.06.2012. The substantial income was earned from said
service. Copy of invoices evidencing the job work services to textile processing

units is submitted alongwith ITR & Form-26AS for the F.Y. 2016-17 & 2017-18.

> The appellant was not required to obtain registration as the taxable t rRoveratien
granting exemption is below the threshold limit. /g 2 ﬁx
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» The SCN was issued for extended period. The appellant has filed all the details in
the returns and therefore extended period cannot be invoked. Reliance placed on
the judgment of the Hon'ble Supreme Court in the case of Anand Mishi Kawa Co.
Ltd vs. CCE, Meerut [2005 (18.8) _E.L.T. 14,9(SC)], wherein it was held that
'Suppression of facts' can have only one meaning that correct information was not
deliberately disclosed to evade payment of duty, when facts were known to both
the parties omission by one to do what he might have done and not that he must
have done would render suppression. Also, reliance is placed on

o Continental Foundation Jt. Venturk - 201 { (288) ELT 177 (SC)
o Ashirvad Enterprises Pvt. Ltd.- 2013 (288) ELT 172 (Patna)

> The entire demand itself is un-sustainable as the Appellant has rightly not obtained
registration after following the provision of law. Hence, no interest and penalty can
be imposed. It is settled law, as held by the Judgment of the Hon'ble Supreme
Court in CCE. vs. HMM Ltd. [1995 (76) ELT 497 (SC] followed in Coolade Beverages
Ltd.- 2004 (172) E.L. T. 4.51 (All) wherein it was held that when the demand itself is
not sustainable, the imposition of interest and penalty cannot sustain.

> In the case of Tamil Nadu Housing Board - 1994(74) ELT 9 (SC)], the Hon'ble
Supreme Court held that an intent to evade payment of tax is not a mere failure to
pay the tax, it is much more. Hon'ble Supreme Court further held that the word
"evade" in the context of the phrase 'intent to evade' payment of tax is in law of
paying the tax, and it is made more stringent by the use of Word 'intent'. Thus,
intent to evade payment of tax in law is much more than mere failure to pay the
tax. In the absence of intent to evade payment of duty, penalty should not be
imposed.

5. Personal hearing in the appeal matter was granted on 12.01.2024 & 06.02.2024.
However, the appellant sought adjournment for 15 days. Therefore, next hearing was

granted on 06.03.2024 for which also they did not appear. Final hearing was fixed on
13.03.2024 and again the appellant did not appear.

5.1 In terms of sub-section (1A) of Section 35 of the CEA, 1994, the Commissioner
(Appeals) may grant hearing adjournment if sufficient cause is shown. However, no such

adjournment shall be granted more than three times to a party during hearing of the
appeal.

Section 35. Appeals to * [Commissioner (Appeals)]. -

(1) Any person aggrieved by any decision or order passed under this Act by a Central Excise
Officer, lower in rank than a? [Principal Commissioner of Central Excise or Commissioner of
Central Excise], may appeal to the ? [Commissioner of Central Excise (Appeals)] [hereafter in this
Chapter referred to as the # [Commissioner (Appeals)]] * [within sixty days] from the date of the
communication to him of such decision or order :

6 [ Frovided that the Commissioner (Appeals) may, if he is satisfied that the appellant was
prevented by sufficient cause from presenting the appeal within the aforesaid period of sixt d_gys),‘“
allow it to be presented within a further period of thirty days.] AR ™
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7 [(1A) The Commissioner (Appeals) may, if sufficient cause s shown at any stage of hearing of an
appeal, grant time, from time to time, to the parties or any of them and adjourn the hearing of
the appeal for reasons to be recorded in writing .

Provided that no such adjournment shall be granted more than three times to a party during
hearing of the appeal ]

5.2 In terms.of Section 85(5) of the Finance Act, 1994, the Commissioner of Central
Excise (Appeals) will exercise the same powers and follow the same procedure as he
exercise and follows in hearing the appeals and making orders under the Central Excise
Act, 1944. While in Central Excise Act, 1944, the Section 35 A specifically deals with the
Procedure in Appeals, no such separate section exists in Service Tax. The Section 35 A of
the Central Excise Act, 1944 has been made applicable to Service tax matters by virtue of
Section 85(5) of the Finance Act, 1994 subject to modification as mentioned in Section 84
and 85 of the Finance Act, 1994. As no sufficient cause was shown in terms of the proviso
to Section 35(1A), I proceed to decide the case ex-parte based on the documents available
on record.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs.1,68,525/- against the appellant along with
interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.Y 2016-17.

7. It is observed that the entire demand has been raised on the basis of third-party
data. In the ITR the appellant has shown the income of Rs.11,23,500/- from sale of service.
But they have not produced the Profit & Loss Account and Balance Sheet hence the nature
of income is not ascertainable. The appellant though claim that they were doing job-work
services to the textile processing unit which they claim is covered under negative list and
exempted vide Entry No.30 of Notification No.25/2012-ST. They submitted copy of
invoices as evidence of job-work done.

7.1  From the invoices, it is observed that the appellant was doing job-work on
readymade hosiery items. The service tax exemption on above process was in the general
exemption notification (Notification No. 25/2012-ST as amended by Notification No.
07/2017-ST, dated 02.02.2017). The amended Mega Notification No. 25/2012-ST dated
20.06.2012 is re-produced below for reference;

30. Carrying out an intermediate production process as job work in relation to -
(@) agriculture, printing or textile processing;

Itis observed that the appellant was carrying out job-work for various Hosiery shops.

7.2 Further, the appellant has also contested that they are eligible for threshold limit
exemption, however, they failed to produce any documentary evidences like Balance
Sheet, P&L account, ITR for the F.Y. 2015-16. 1, therefore, find that their claim seeking SSI
exemption cannot be entertained.

8. As the appellant is engaged into business of providing job work services to textile
processing units, the same is not liable to service tax. As the tax liability is ﬂé\g_ft";hsre, the
question of interest and penalty does not arise. 5
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9. In view of the above discussion and findings, the impugned order is set aside and
the appeal is allowed.

10. 3iohdl gRT &oT Y 15 37iel &1 fAUCRT 3WIT alih & fhar S §1
The appeal filed by the appellant stands disposed of in above terms.
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To,

M/s. Ajitkumar Janardhan Rawani, - Appellant
284/19, Indrasing Ni Chali, '

Near Kailash Nagar,

Saijpur Bogha, Naroda Road,

Ahmedabad- 382345

The Assistant Commissioner - Respondent
CGST, Division-I,
Ahmedabad North

Copy to:

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.

2. The Commissioner, CGST, Ahmedabad North.

3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.
(For uploading the OIA)

VA/Guard File.






